SHIP PRODUCTION COMMITTEE September 1989
FACILITIES AND ENVIRONMENTAL EFFECTS NSRP 0310
SURFACE PREPARATION AND COATINGS

DESIGN/PRODUCTION INTEGRATION

HUMAN RESOURCE INNOVATION

MARINE INDUSTRY STANDARDS

WELDING

INDUSTRIAL ENGINEERING

EDUCATION AND TRAINING

THE NATIONAL
SHIPBUILDING
RESEARCH
PROGRAM

1989 Ship Production Symposium

Paper No. 14:

Liability for Hazardous Wastes
Produced During the Course
of Ship Repair

U.S. DEPARTMENT OF THE NAVY
CARDEROCK DIVISION,
NAVAL SURFACE WARFARE CENTER



Form Approved

Report Documentation Page OMB No. 0704-0188

Public reporting burden for the collection of information is estimated to average 1 hour per response, including the time for reviewing instructions, searching existing data sources, gathering and
maintaining the data needed, and completing and reviewing the collection of information. Send comments regarding this burden estimate or any other aspect of this collection of information,
including suggestions for reducing this burden, to Washington Headquarters Services, Directorate for Information Operations and Reports, 1215 Jefferson Davis Highway, Suite 1204, Arlington
VA 22202-4302. Respondents should be aware that notwithstanding any other provision of law, no person shall be subject to a penalty for failing to comply with a collection of information if it
does not display acurrently valid OMB control number.

1. REPORT DATE 2. REPORT TYPE 3. DATES COVERED
SEP 1989 N/A -
4. TITLE AND SUBTITLE 5a. CONTRACT NUMBER

The National Shipbuilding Research Program 1989 Ship Production
Symposium Paper No. 14: Liability for Hazardous Wastes Produced
During the Cour se of Ship Repair 5c. PROGRAM ELEMENT NUMBER

5b. GRANT NUMBER

6. AUTHOR(S) 5d. PROJECT NUMBER

5e. TASK NUMBER

5f. WORK UNIT NUMBER

7. PERFORMING ORGANIZATION NAME(S) AND ADDRESS(ES) 8. PERFORMING ORGANIZATION
Naval Surface Warfare Center CD Code 2230 - Design Integration Tools | REPORT NUMBER
Bldg 192 Room 128 9500 MacArthur Blvd Bethesda, M D 20817-5700

9. SPONSORING/MONITORING AGENCY NAME(S) AND ADDRESS(ES) 10. SPONSOR/MONITOR’'S ACRONYM(S)
11. SPONSOR/MONITOR’ S REPORT
NUMBER(S)

12. DISTRIBUTION/AVAILABILITY STATEMENT

Approved for public release, distribution unlimited

13. SUPPLEMENTARY NOTES

14. ABSTRACT

15. SUBJECT TERMS

16. SECURITY CLASSIFICATION OF: 17. LIMITATION OF 18. NUMBER 19a. NAME OF

ABSTRACT OF PAGES RESPONSIBLE PERSON
a REPORT b. ABSTRACT c. THISPAGE SAR 12
unclassified unclassified unclassified

Standard Form 298 (Rev. 8-98)
Prescribed by ANSI Std Z39-18



DISCLAIMER

These reports were prepared as an account of government-sponsored work. Neither the
United States, nor the United States Navy, nor any person acting on behalf of the United
States Navy (A) makes any warranty or representation, expressed or implied, with respect
to the accuracy, completeness or usefulness of the information contained in this report/
manual, or that the use of any information, apparatus, method, or process disclosed in this
report may not infringe privately owned rights; or (B) assumes any liabilities with respect to
the use of or for damages resulting from the use of any information, apparatus, method, or
process disclosed in the report. As used in the above, “Persons acting on behalf of the
United States Navy” includes any employee, contractor, or subcontractor to the contractor
of the United States Navy to the extent that such employee, contractor, or subcontractor to
the contractor prepares, handles, or distributes, or provides access to any information
pursuant to his employment or contract or subcontract to the contractor with the United
States Navy. ANY POSSIBLE IMPLIED WARRANTIES OF MERCHANTABILITY AND/OR
FITNESS FOR PURPOSE ARE SPECIFICALLY DISCLAIMED.



THE NATIONAL SHIPBUILDING
RESEARCH PROGRAM
1989 SHIP PRODUCTION N 52F

SYMPOSIUM 0310

SEPTEMBER 13-15, 1989
a’““"S}IERATON NATIONAL

asE -
ugg -

& iR
SPONSORED BY THE: SHlP PRODUCTION COMMITI’E
AND HOSTED BY THE CHESAPEAKE.SECHON-OF
THE SOCIETY OF NAVAL ARCHITECTS AND MARINE-ENGINEERS



0 3/0

THE SOCIETY OF NAVAL ARCHITECTS AND MARINE ENGINEERS
601 Pavonia Avenue, Jersey City, NJ 07306

Paper presented at the NSRP 1989 Ship Production Symposium
Sheraton National Hotel, Ardington, Virginia, Septsmber 13 - 15, 1889

No. 14
Liability for Hazardous Wastes Produced
During the Course of Ship Repair
John L. Wittenborn, Visitor and William M. Guerry, Visitor,
Collier, Shannon, Rill & Scott, Washington, D.C.
ABSTRACT liabilities are applied in the

. . context of a typical ship repair. 1/
Many common ship repair tasks

result ‘in the  production of SCOPE OF THE PROBLEM

quantities of various hazardous

wastes. These wastes, regardless of Nuner ous hazardous wastes may
volume, present difficult burdens and often are produced during the
for shig ards and the U.S. Navy. course of ship repair work. These
Under federal” environnental | avs, can incl ude J)l) sol vents used for
the responsibility for  handling engine repair, netal parts cleaning
hazardous wastes and the liability or painting; (2) acids or caustics
for their ultinmate disposal rests used for boiler cleaning or line
with the person or persons who flushing; (3) spent abrasive bl ast
create the wastes and who arrange contai ning uantities of toxic
for their disposal. Oten times, pignents;  (4) sludges from fuel
however, the responsibility and tanks or bilges; and (5) coolants or
liability for handling and disposing anticorrosive agents used in diesel
of these wastes is unclear. This iS engines or hydraulic systems. This
especially time when naval ships are list is far fromexclusive. SUPSH P
repaired "in contractor facilities Portsnmouth has identified 43 kinds
and wastes are produced b¥ t he of hazardous  waste  typically
activities of shi PS’ orce, produced during ship repair
contractor per sonnel or sone work. 2/ of course, not all of
combi nation of the two.  Further these wastes will “be produced in
conplicating the web of liability is every ship repair. wever, the
the  divergent sour ce of the production of any hazardous waste
wastes. Some wastes are produced as automatically triggers the
a direct result of required application of several federal and
mai nt enance work on ship systens. state statutory and regulator

O her wastes may be produced in the requirenents, violations of whic

yard by activities which are largely can lead to sizeable, civil and even
discrefionary with the contractor. crimnal penalties. in addition,

Utimately, These wastes from all rel eases of such wastes, through
sources must be identified, spi | | age, in transportation
packaged, stored, treated,

transported and di sposed. Potenti al
future liability may arise at each

step in this process. 1/ Most states al so have enacted

, , , , statutes which will prescribe duties

This article reviews briefly and liability for parties involved

the structure and function of two in hazardous waste handling and
principal federal hazardous waste di sposal . Readers are cautioned to

statutes and explains how their consider the application of such

myriad conplex responsibilities and laws in ascertaining their

responsibility for hazardous wastes.

2 | Proposed Revised NAVSEA Standard
Work Item No. 077-01, submitted to
the General Committee of the NAVSEA
Standard Specification for Ship
Repai r and Alteration Committee
(SSRAC), June 12, 1989.
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accidents, or at the disposal site
even years after ultimate disposal
can Léad to cleanup liability.

. The principal federal statuyte
which establishes the duties for
hazar dous wast e handl|ng and
di sposal IS the esour ce
Conservation and  Recovery  Act

(RCRA). Fl .. The _ statute “h'BP
creates liability for releases |
such wastes into the environment is
the  Conprehensive Envi ronnent a
Response, Conpensation an
Liability Act % RCLA). 4/  These
statutes apply to the U S. Navy as
wel | as to private shipyards. 5/

QE%CURCE CONSERVATI ON AND RECOVERY

Enacted in 1976 as an anendnent
to the Solid Waste Disposal Act,
RCRA was Congress’ first attenpt to
regul ate in aonprehensive fashior
tne  handlin and _ di sposal of
hazar dous wast es. The Act is now
wel | known for its “cradle to grave”
regul atory program which. re UiFG
detailed record  keeping and care uF
tracking of hazardous™ wastes from
the nonent of production %o &he
point of ultimate disposal. The key
to making this systemwork lies with
the person who produces the waste --
the generat or

VWo is the CGenerator?
Al though section 3002 of RCRA

sets, forth in general terms the
duties of hazardous  waste
?enerator, bet: the termitself and

he details of t hose

responsibilities are set forth in

the U S. Environnental = Protection
Agency’ s (EPA's i npl ement i ng
regul ations. ose regulations

define the term “generator’ as “anX
person, by site, whose act O

3/ 42 US.C. §6901 et seq. (1982).
4.]

42 U.S.C. 89601 et seq. (1982).

Under  both RCRA and CERCLA ,
gress has enacted conprehensive
ral facility provisions which
general terfms, waive sovereign

munity. def enses for a
bstantive and procedura
SU|renents under the |aw Thus ,
ederal agencies and enpl oyees are
ble to the same ‘extent or
ations of the hazardous waste
as any other person, including
1ty for cleanup costs under

oS
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process = produces hazardous waste
ldentified or listed in Part 61 of
this chapter or whose act first
causes hazardous waste to becone
subject to ,re%ulatlon.” 6/ . By
referrlng explicitly to the site o
generation, ‘the definition requires
a company with multiple facilities
eval uate and conply wth the

enerator requirements individually

each such facility. However ,
the duties of a generator apply to
the person or persons who produce
the waste rather than sinply the
facility at which the waste s
produced.  Wen multiple persons are

involved in the production of a
hazardous waste, EPA interprets the
definition broadly to apply. the
generator duties “and liabilities
hg%?ggy to all of the generator

Duties of the Cenerator

- The first duly of any generator
IS to deternine wether any of its
Wastes are hazardods wastes _under
the criteria prescriber by RCRA. To
be a h?zardoqs. vaste , a material
mUIS I rst “solid waste.”
EPA's current regul ations_ define
this termto include say “discarded
material” that is no ot herw se
subject to a regulatory exclusion or
a ‘“specific variance® granted by
EPA. 7/  “Discarded material”™ is In
turn defined as any material that is
abandoned, recycled or “inherently
waste-like". = mat eri al I's
abandoned if it is disposed of,
bur ned or i nci nerated, _or
accumul ated, stored or treated prior
to or in lieu of abandonnent. A
material can be a solid waste if it
is recycled in a manner constituting
di sposal , burned  for ener gy
recovery, recl ai med, or
specul atively ~accunul at ed
terials are not solid wastes when
recycled in a mnner, involving
direct use or reuse as ingredients

feedstocks in a production
process or as an_  effective
substitute for a commercial product,

or which are recycled in a closed
| oop production process.

Once a material is found to be
a solid waste, it nust be determ ned
whether it 1s also a hazardous
waste. _ Unless excluded or exenpted
under EPA's regulations, a solid

I 40 C.F.R 8260 10 (1988).

6
7 40 C.F.R §261 2(a), 40 Fed.
Reg. 664 (Jan. 4, 1985).



waste will also be a “hazardous
waste” if it is _either 1
specifically listed by EPA or (2) it
exhibits any of the four

characteristics of a hazardous waste
set forth in EPA's regul ations and
di scussed below. By reégulation, EPA
has speC|f|caII¥ exc| uded certain
wastes from the definition.

‘ Rzardous wastes.” 8/ In addition,
E has provided ~other  limted
regul atory exenptions for particular
ci rcunst ances. For . exanple
hazardous sl udges whi ch are
generated in a product or raw
material storage ‘tank, transport
vessel, pipeline or nmanufacturing
process unit are exenpt fromthe
definition of “hazardous waste.” 9/

Pur suant to statutory
authority, EPA has established by

regul ation three lists of hazardous
wastes: hazardous waste from
nonspecific sour ces F-listed

wastes); (2) hazardous wastes from
specific sources (K-listed wastes):
and (3) discarded commer cl al
chem cal products, off specificatijon
products, containers and  spill
residues thereof (U or P-listed
wast es) . In addition to these
specifically listed wastes, wastes
I ch nmeet “one of four hazardous
characteristics: Jgnitability,
corrosivity, reactivity, or
toxicity are also covered b
. pecific definitions of eac
of  these characteristics are
contained in EPA's requlations at 40
C.F.R 55261 22, .23, and
.24, Finally, a material wll be
subject to régulation under RCRA if
It 1s a conbination or mxture of a
listed hazardous waste and any ot her
solid waste.

Once the generator  has
determned that his waste is a
he nust

ardous. waste, ohtain_ an
EB |gent|f|cat|on number before tﬁe
waste can be transported, treated,
stored or  disposed. Mor eover,
persons who receive wastes fromthe
generator for shipping, treatnent,
Storage or disposal” nust  have
obtained EPA identification

8 / The list of exclusions includes
house  household wastes, utility
wastes from coal combustion, wasté
from the extraction and processing
of ores, certain _chromumbearing
wastes, etc. 40 CF.R §261.4.

21 40 C.F.R 5261.4(c).
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nunbers. 10 / The generator also has
the responsibility of prﬁgarlng t he
Uni f orm Hazardous™ Waste ManifeSt, a
control and transport document that
acconpani es the hazardous waste at
all tines. Before shipnent, the
generator nust insure that the waste
I's properly described as required b

Department © of Transportation E[Hy
regul ations, and properly pac a?ed
and | abel ed for shipnent, xt, the
generator. nust ensure that the name
and EPA identification nunbers of
each authorized transporter and the

treatment, storage, and disposa
facilit are isted on the
Mani fesf. Finally, the generator

must ensure that a return copy of
the Manifest is received indicating
that the waste was accepted by the
designated treatnent, storage or
di sposed (TSD?_ facility and keep a
copy of the final signhed Manifest
for a period of three years.

~As anended in 1984, RCRA now
requires the %enerator to certify on
the Manifest that he has in place a
?rogran1to reduce the vol une and
oxicity of such wastes to the
degree “determined . by himto be
econom cally practicable and that
the proposed treatment or  disposa
method will effectively mnimze the
resent and future threat to human
ealth and the environment. For
wastes which will be disposed of on
the |and, the generator nust also
certify that such wastes neet the
apPI|cabIe treatment standard which
w il allow land disposal to occur.

' Before shipping wastes off
site, the regulations allow th
generator to accumulate up to 5
gal lons of hazardous wastes at th
poi nt of generation, as long as th
containerS are properly marked. |
addition, the generator is allowed
to store hazardous wastes on its

site prior to shipment for a period
of up.to 90 days, wthout first
obtaining a permt and neeting all
of the Tequirenments for pernmtted
storage facilities.

, Obvi ously, the r oper
|denL|f|cat|gn of the genera#%rpls
crucial in the overall RCRA

hazardous waste regulatory schene.

Not only do the dufies and
responsibilities fol l ow the
I dentification of =~ the generator,

but, certain functions, stch as on
site storage for up to 90 days, are
only allowed to the generator. The

10 / 40 C.F.R 262.12(c).



penal ties which acconﬁany failure to
properly perform these generator
duties ~can be substantial™.  For
violations of the regulations,
including on-site storage beyond 90
days, RCRA provides _ for = civil
penalties of up to $25
day. . For know ng or ,
violations, ~ crimnal®  penalties,
including fines and inprisonnment,
are available. \Wen nore than one
party is considered to be a
generator, these penalties can be
aﬁpl ied to all_ “co-generators” of
the wastes. Because nany of the
wast es produced during ship repalr
are co-generated, the allocation of
the duties and liability under

I's of great 1nportance.

CERCLA

dl V\h{ls RCRA St
cradl e-to-grave regul ator
for Qre%ent azar dous wast e
activities, t he Conpr ehensi ve
En\é| rLangr}t,al Respo(nse, l?onpenfsatlog
and Liabili " ua referre
to as E%Réﬂ\ o “Superfund”)
establishes a conprehensive resPonse
program  for hreats to

envi ronment caused by both present
and Past hazardous waSte activities.

CERCLA broadly authorjzes EPA
to undertake short-term “removal
and/or long-term “renedial” action
in response to a _ “release’
(spilling, leaking, punping, etc.)
or a “substantial of a
rel ease” of an (1) hazardous
subst ance; or pol'l utant or

clrcumst ances

establi shes a
program

cont am nant under
where the pollutant or contam nant

“my” present an immnent and
substantial  danger. A typical
“rempval action” would be a response
to a tank trunk spill in which EPA
siphons all spilled materials and
hauls away a few inches of
contam nated soil. Removal action

costs can run froma few thousand to
two mllion dollars, and in certain
cases, —even nore. 11/ A typical
“renedial action” would involve a
more thorqugh cleanup of a Waste
di sposal site such as a landfill
whi ch IS contam nating the
groundwat er and which mght” require
extensive  construction ~ activity,

Il renoval actions are
mtéd in scope to one year and
20  mllion unl ess certain
onditions are found and special
uthorization  obtained bg EPA
RCLA section 104(c)(1); 42 U.S.C
§9604(c) (1)

By statute,
i

99) 069:“:‘
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incluting possibly a groundwater
unpi ng and treating program
emedi al actions at Superfund Sites

can cost hundreds of mllions of
dollars Wth elaborate planning,
design,  construction and operation
activities.

, To ensure that EPA (or a State)
is reinmburses for Costs associated
with a remedial or renpval action
CERCLA aut horizes EPA (or a State)
to bring actions agai nst
responsible parties”, who are . in
varying degrees related to the site

at “‘whi'ch there is a release or a
threatened release. = The types of
parties who may be liable for costs

associated with a
are specified
CERCLA as f

(1) Present and past
“owners or operators’
of the site at which
there is a release or
threat ened rel ease;

response _ action
in section 107(a) of
el | ows:

(2) parties who
ransported wastes to
the 'site at which

there is a release or
tt]reat ened _release
(“transporters”); and

(3) parties
referred
“generators”)
contract,

t(usually

0
who by
on agr eenent oa
rwse arran
org the wastes £0 e
transported, disposed
or treated.

Significantly, all of these
“responsible parfies” are stmc_th
liable for costs associated wt
remedial or renoval actions. . This
means that a party will still be
|iable even if he”can denonstrate
that he used all “due care and net
all the legal requirements (such as
selecting a properly |icensed haul er
to take the wasté to a properly
icensed landfill) unless he can

| : . .
88{ eanbs!elssge?n?o% h t ihrq es?eca%fi fo'nr %t?t \b/)e
of CERCLA. That section provides a

defense to Superfund liability only
for a party (defendant) who can

denonstrat e Pr nder an f
t he evidence yth%\t t(;ﬁpeo rde gagg 8r

threat of a release was cause
solely by: (i) an act  of Cod;
i) an act of war; or (iii) an act

om ssion of a third-party other
an an enpl oyee or agent “of  the
fendant and other than a third-
rty whose act Qr omi ssign occurs

(i
or
th
de
pa . )
In TConnection with a direct or



indirect contractual relationshi
with the defendant. To establis
t he “third-party” affirmtive
gefens%, : tge def endant nust
enonstrat € Pr nder an f
the evidience _tyhata he: ep?l ee‘;%erccel s%d
due care wth respect to the

hazar dous substance concerned;  and
(ii) that he took  precautions
agai nst foreseeabl e acts or
om ssions _ of any  such  third
persons.  Courts have very narrowy
construed these three affirmative
defenses to Superfund liability and
enerally only allow a third-part
efense when fhere is no contractua
rel ationship between the third-party
R/%d tthe 8esfsenlgag(tj. 160 US V.
nsant o . , I69 (8fh
Ur. 1988). 12
Under CERCLA, a responsible
arty may be held liable in the

Irs instance for the entire gos}
OL pleanlnq up a site instead o

eing liable only for the “share” of
the release for which he is actually
responsi ble.  Aresponsible party in

turn can bring a contribution claim

under section |13(f) against any
other person “who is “liable or
potentially Liable under —section
107." In “resolving contribution

clains, a court may

al locate
response costs_ anong

liable parties

using such equitable factors as the
court determnes appropriate. often
EPA wll = pursue  only a single

responsible party or a’small grou
of responsible parties for the fota
costs associated with a removal or
remedi al action.  These responsible
parties must then try to recoup the
costs of EPA's cleanup by pursuing
i ndependent contribution = claing
agai nst other responsible parties.

RCRA/ CERCLA OVERLAP

. . Although CERCLA liability is

distinct from RCRA duties, the two
rograns can and often do oveﬂﬁ%i
requentjg to. identify

responsi bl e parties for

a release

12 / In 1986, Congress clarified the
Tcontractual  relationship” concept
as it applies to | andowners. Now, a
party who acquires by deed or
contract, a upon  which
hazar aous have  been
placed or disposed may still be an
‘Innocent | andowner if he took
reasonabl e precautions prior to the
purchase to determne whether the
site was contan nat ed. See CERCLA
section 101(35) (A); 42  Us.c.

8961)1(35)(. A).

facility
substances
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requiring remedial action, EPA will
use information on the RCRA Uniform
Hazar dous Waste Manifest forms to
find the generators and transporters
of the ‘waste. Thus ,  the
ener at or nunber on the RCRA
azardous waste nanifest becones the
fingerprint that EPA will use to
|dent|é¥ future responsible parties
under CERCLA
APPLI CATI ON To SHI P REPAI R
OPERATI ONS

RCRA Conpl i ance

~In the context of a
ship repair operation, both th
and the contractor are likely
consi dered generators of
wast es. The contractaor
clearly be the generator for those
wastes which his personnel create
through the use of materials, such
as hazardous solvents, which are
discretionary with the contractor
In addition,” the contractor wu d be
liable as a generator for wastes
which first ~ become subject to
regul ati on because of the acts of
his enployees. Simlarly, the US
hbv¥ woul d be the genérator for
wastes produced exclusively by the
ships’ torce either on the ship or
in the contractor’s facility. In
such cases, it is the Navy’'s own
operations which first cause these
wastes ~to becone subject to RCRA
regul ation. Thus ,  ‘the Navy Is
clearly the “person” whose act first
roduces the hazardous waste. 13/
reover, the Navy, and not File
contractor, produces, owns . and
possesses the material on its ships;
therefore, only the Navy coul d have
the intent to “discard” its own
hazardous materials and thereb
first cause them to becone subjec
to RCRA regul ations. A shi pyard
contractor ~which sinply renoves,
handl es or disposes of hazardous
waste produced by the Navy is not a
generator” of thoSe wastes
because” the contractor  neither
produces the hazardous wastes nor
first causes themto beconme subject
to regulation.

B 4 CFR  §26010 defines
“person” to rmean an individual,
trust, firm joint stock conpany,

f ederal agency,
(incrudinmg governnent
part nership, associ ation; state
municipality, commssion, political
subdivision of a state, or any
interstate body. (Enphasis added).

corporation
corporation),




There |s ate y of waste
however, for which bot e Navy and
t he contractor uId be consrdered

co Penerators Cb enerated wastes
c conrmﬂ stes such as
e water which was contam nat ed
y actrons of both the Navy and the
contractor, or materrals “ suc
I esel engine coolant fluid which
econes a hazardous . waste when
removed from the ship's . sy stens
Eursuant to necessary rebarr ubr
hese wast es, Navy and
e contractor woul d s are enerator
Irabrlrty ecause their independent
actions ~each contrrbuted to the
contanrnatron or . cause err
a tions in conbination rrst cause
e naterral to econe subj ect to

tﬁ el and"ne cont a"étdc?r” by

rep arrtﬁn ]
rm e repair and removin
PRe i P )
nder EPA's poIrc the hhvy
and the contractor "are enerator
P hese wastes and ar equal
rable. ~ for their rope
di sposi tign. The question ?f uho
muist  perform the utres

R i e i

?Byatrons %t %ss of ugo
het"t%%kto% et orartUIgrS boﬁ
artres i f the requrre nts

or e or not

9# ations are not per
Rh or e prop Thus, both the
vy an shrpyard mist ensure
that RCRA conplrance I's scrupulously
mai nt ai ned.

Once tg RCRA issues are
resolved a uastes ave bee

oper | entr pac ag
e or |s osa tentra
Ity does not end. I'n some
ases
0

es |te t he best |ntent|ons
dher nce to t

tres . the
re ur ts
azar ous uaste probl ens 1
arrse I wastes are accrdenta
ng or. even if wastes are
ease Into the environment years
after proper disposal. In ert er o

se cases the prjvate s ard
§ vy yp e acedRﬁ
cleanup Irabrlrty nder
CERCLA Liability

descrrbed v;bove
arrse enever
anot er rivate n@
removal or re
action In resp nse to a rel ease or
threatened release o hazar dous
substances,. In the context of shi
repair, this release or threatene

CERCLA
||ab|||ty

undert akes

14-

and conﬁ y urth tr
Act’ In the same manhe (a to the
urall

rel ease y he
enerated q? n ourse of shi
e arr Whi ¢ r eased rom. Qa
Navy 'ship_ docked t a priva
shr ard faci | t , a prrvate
shipyard  facil | : and ?
treafment,  storage or drsgosa
facility or during Transportation

Secﬁr 0 107 a) of CERCLA
0S€es ity the ?uner and
rator o a vessel or a acility’

Pom wh
h hazar dous

reat ene rei €ase C?f
ere IS a

stances ﬂms i f

e ease o a Nav' vesse whi ch rs
ock a a rrvate shrgya
acrlrt the Nayy, as t
oRerato f th essel” rom f
there was a release, would certainly
be a responsrble party. 14/

aIsoTQg gghQY%kg cfntracégrmﬁﬁgld

party 11 t e”contractor ‘operat ed”
OL ontroll reparr procedures on
€ vesse caus

v
contr LYted to t he retl ease 0 tRe
hazar ous substances. Even | f
yard contractor did not drrect y
con lbute to the release on.the

vessel, the contractor m ght

str | be consrdere a responsr e

party because RCL § I nes
famlrt broadly to 1include an
Rlace ere haz rddus substance
ave “come located.”

Th erefore as the owner and operat or

of the shipyard facility at whic

t e release occurred the contractor
u resbcnsrb e party ﬂr
eases ronrt |8 en r

drd not contrrbute to or cause that

rel ease. 15\

The contractor cou d al so Clahe

that he was not liable for

14 | Sectron 120 of CERCLA express|y

grovr des that each artpmnk,
enc an grggrunentalrt@ t e

subJect o

U)

i G, Do el g
non overnnen{a entrty, |nc|udin§
|ty un r sectron 107 of thi

y not have
s rerdn rnnun ty

efense to

In such a case, the contractor
%uld al so_ar that a release from

uy ‘ve seI 'S not a reIease
r “facil |tg since these two
e are given gqual an separate
section 107(a



rel ease becausethe rel ease was due hazgtrdous vvast es were |IkFP/ to be
to an unt%reseea e act 0 Om Sli)n Eﬁ uce Because. the 0 mul at%r

of ar roduced the  waste
Hovvever in 8 dgr nuf acturers’ “benefrt and at th |r

p]ccess ul “thrrd arty” defense dir ctron court  foun
e shrrpyard co trachor vyould have sufficient Igree of ¢ nt[)pl to h Id
to denonstrate that the re ease from &e@_ 8ac rers under
e Navy vessel did no occur “in e cl ganup of those
onnectron vvth contract rel eases. Acet 0
et ween the shr ard and the Navy Aari cul tural _Chef cal Cor | s
and that the s d exercised.due T |
care an ecauH ons a al nst 1989 Because the cont ract ua1
_ _f reseea S or rel atronsh Ip etvreen the Navy and
om SSi ons causr ng the rel ease the shi pyar rability for rel’eases
wast ich are derived drrectly
a release of hazardous rom S gys ens or ich are
hfast enerated durrn%at he course ot hervvrfe undér the control f the
reeh on a esse vy W ely be attrrbuta e to
pccurs on s or I pyard the” Navy as vveII as the contractpr
acrlrt S rpyard contractor even If the rel ease s actu
c earI be a responsible party caused by the contractor.
s th own r and 0 eraﬁor p
acrlrt Navy woul d al so When a rel ease of hazardo s
con ﬁred re ons bIe part}y | f |t subst ance enerat ed urrnrg
COéJ “ e Navy course of  Snip reparr o e atroHs
arrang e treat th occurs off-site elther
t]ransportatron or |s osa of the | ghway during the transportatron of
azardoes wastes rel eased the wastes or N éll'[ treat ment,
storage or di sa acrllrty, 't he
Courts have Proadly i nterpreted owner or . operator 0 he
the . “arrange | anguage . in trans ortatron ehicle, or of the
sectron 07(a) as np rtrnge reaf nent, storage or . di sposal
rarlrtty to any part; Ww acl rty woul Iear y
aut ori y 0 tro the handldt ng res onsi b rpart(y In addi t on the
di sposal yar co tractor and/ or e Nay
su stances, even if that party d vvou d a S0 respl\%nsr e part
not dacéua y exercise Its auth rrt gsg vvast es
not” own or &pssgss t hos arran e y contract, a reenent or
substances tes v. ot her Q be transported, treat ﬁd
Nort heastern Ph—t_arrraceu ica —arfd r rs ose Once  again,
Chem cal oonpanv, u F. 20 726 (81 rabr r y] the shr pyard contractor
0T, . 1987) corrrron aw and\ or the v(y depend on the
theorj es, |f a sh |p ar contractor aut orrt or ontro hose partles
was hand|ing hazardous substances exercl or cop ave exercised In
enerat ed d(urr ng the course of shi the se ectron of the transporter, or
e alr wor pursuant to a contrac the_ treatnent, storage or drsposal
reenent W th h Navy a court acility.
cou nlstrue th Navy s havi n%
he aut (J cont roI th Nei ther the shi pyard contractor
hanIrng an drsposal of  those POF the vy couI escape R(&LA
subst ance In such a case, the lability by arguing that they | d
wouJ d be held to be a CERCIIA not seIe or een know abouf the
res onsi ble part over . the wastes Ite aé vrhrch their wastes were
even though i S Mot the RCRA I Spose Courts have conststentl
generator o those wast es. |tnt erprelt ed |CtERCLAt%s t osrn
strict liabili on e par
The full reach of CERCLA arranaes t?or y di sp osgl
Irabrlrty IS rIIustrahe by a [ecet trea rrent of ha ardous wastes
case in p I'Cl 0e regardl ess of [ art
rranufacturers re hel d |iabl de pder selects the srte I C ste
]sectron ‘arrange are subsequent unpe Uni ted
angu%%e fo eases vrhrc occurred States v. \rd, 6 Sp}p
acr é)estr C 895 (D C. N C 1985 The courts
orrruI at or t at proce recognize that Iess strin ent
manuf acturer rc des Lﬂqeproduce Inte ret ation “woul d al'lo
comrercra r %Ener %rs to escap e [1ability under
ound manuf acturers cl %t nﬂ T eyes'to the
contracted vvr h t e fornul at]or io n IC A eyr hdazardous
Etx Its nﬁt erja or eventual sale vvast es were dispose
now ng that In he process certain
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Under t hese br oad

constructions, even t hough t he
shipyard contractor, as agent of the
Navy, nmakes the actual
transportation and di sposal
arrangenents, the Na_vly. cannot escape
the potential liability which nay
accrue i f t hose wast es are
subsequent |y rel eased into the

environment. The allocation of this

liability between the contractor and

the Navy may be resolved by contract

between the two parties or will be

deci ded b%/ the court usi ng
act

“equitable ors” in a subsequent
action for contribution.
CONCLUSI ON

The web of liability and
responsibility under RCRA and CERCLA
is both broad and conpl ex. The
reach of t hese Sstatutes is

deliberately far, with the intent of
maxi m zi ng the nurmber of parties to
whom EPA can | ook for enforcenent
and liability. However, the
statutes are not clear with regard
to the allocation of resgona bility
and liability anong the various
parties within EPA s web. In the
context of hazardous wastes produced
during ship repair activi t?/ in
private  shipyards, these egal
responsibilities rmust be clearly
resol ved by contract to insure that
all requirements of the |aw are net
ina full and fair manner. Al though
such contractual provisions wll not
affect either party's liability to
EPA or a State under RCRA or CERCLA,
they wll enable the parties to
fairly allocate between thenselves
both the duties and costs associated
with the handling, treatnment, and
proper disposal of these wastes.
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Additional copies of this report can be obtained from the
National Shipbuilding Research and Documentation Center:

http://www.nsnet.com/docctr/

Documentation Center

The University of Michigan
Transportation Research Institute
Marine Systems Division

2901 Baxter Road

Ann Arbor, Ml 48109-2150

Phone: 734-763-2465
Fax: 734-763-4862
E-mail: Doc.Center@umich.edu
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